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AT a COURT of CHANCERY, holden 
in and for the State of New-York, at 
the Chancellor’s dwelling-house, in the 
City of Albany, on the twenty-fourth 
day of October, in the year of our Lord 
one thousand eight hundred and seven- 
teen— 


PRESENT, 


The Honourable 
JAMES KENT, Chancellor, 


Moss Kent, Register. 





(FORECLOSURE—-NOTICE—-MONTHS IN A 
STATUTE. ) 


WILLIAM STACKHOUSE, Heir at Law 
of JAMES STACKHOUSE, v. ISAAC 
HALSEY. 


Joun W. Wyman, Counsel for Complain- 
ant. 
Hucu Maxwett, Counsel for Defendant. 


The “ siz months” contained in the sixth section of 

the “‘ Act concerning Mortgages,’* (1 Vol. R. L. 
. 374) mean lunar months. 

where the common law hath defined and affixed 
a precise meaning to a particular term used in 
any act, and no positive statute exists altering 
or controlling such meaning, such term will be 
expounded according to the doctrine of the com- 
mon law. 


A bill was filed by the complainant to 
redeem a lot of land situated in the city 





17th day of February, 1813, the defend- 
ant proceeded to foreclose the mortgage, 
‘and on the following day caused an ad- 
vertisement, giving notice of the sale of 
the mortgaged premises, on the 7th day 
of August following, at the Tontine Coffee- 
House, in the city of New-York, to be in- 
serted in one of the public newspapers 
| printed in the said city. This advertise- 
| ment was continued to be inserted in such 
| paper, from the said 18th day of Februa- 
ry, once each week, successively, until 
(the said 7th day of August following ; 
| being inserted in the said paper twenty- 
\five times. On the day last mentioned 
| the sale took place, and the premises were 
|struck off to the highest bidder, for the 
| benefit of the mortgagee, who soon after 
executed a deed of the premises, pursuant 
_to the statute, to the purchaser, who si- 
-multaneously executed an assignment of 
the same deed to the mortgagee, the de- 
| fendant, who went into possession. 
| The bill further alleges, that the fore- 
| going sale of the mortgaged premises was 
irregular and void, inastauch as the no- 
‘tice for such sale was not ‘ inserted and 
continued once a week for six successive 
months” in the paper, pursuant to the 
statute in such case made and provided. 
| The above facts were substantially ad- 


mitted in the answer,* and the following 











| question was submitted to his honour the 


7 > aa ‘er . 
of New-York, mortgaged by his ancestor, | Chancellor for decision, arising from the 


on the 29th day of October, 1808. 


) bill and answer, to wit: Whether the 


The facts stated in the bill were, that}; term, six months, mentioned in the sixth sec- 
on the day above mentioned, the ancestor || tion of the ‘* Act concerning Mortgages,” 


mortgaged the premises in question to the 
defendant, and afterwards died. On the 





* The statute, in this section, prescribes the 
mode of foreclosure of a mortgage containing a 
power of sale, and, among other things, directs that 
“ every such saie shall be at public auction or ven- 
due, and public notice shall be given thereof by 
advertisements, one copy thereof to be inserted and 
continued, at least once a week, for six successive 
months previous to the sale, in one of the newspa- 
pers published in the county where the mortgaged 
premises lie,” &c. 


'i}meant lunar or calendar months, accord- 


ing to the legal construction of that act ? 
Mazwell. ‘The common law authori- 
ties define the term months, in a statute 





* It is probable that there was some particular 
reason for this course taken by the counsel tor the 
defendant, with which weare unacquainted. For, 
unless there were other factsin this case, we should 
suppose that a demurrer to the bill would have 
been the most regular course. But, at any rate, 








the above seems to be the only question presented 
| to the court for decision 
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not otherwise expressing them, as lunar) 


! 


|ment as if the question had been directly 


months ; and there is no authority or dictas decided. 


to the contrary. In support of this posi- || 


But the supreme court, in the case ¢j. 


tion, I cite to the court the following au-|/ted from 1 Johns. Cas. p. 99., expressly 


thorities : 1 Inst. 674. 
2 Black. Com. Tuck. Ed. 141. n. 6 Durn. | 
& East, 224. 1 Johns. Cas. 99. 7 Johns. 
Rep. 217. 

The construction which the courts in 
England have uniformly put upon the 
word months, in a statute not disiinguish- 
ing them, is in conformity with the defini- 
tion at common law. In the case cited 


Woods’ Inst. 250. } 


say: ‘ In general, the period of a month 
is construed to mean a lunar month, unless 
it ts otherwise expressed.’ — Is not this 
adopting the construction given to the 
word months in a statute, by the English 
judges and elementary writers ? 

It may be urged in this case, by the 
‘counsel for the complainant, that common 
jusege hath affixed a meaning to the term 








from Durnford and East, Lord Kenyon 
says, that this rule has been determined 
so long and so frequently, that it ought not 
again to be brought in question: and 
Grose, Justice, in the same case, on the 
question whether months, in an act of par- 
liament, meant lunar or calendar months, 
says, that we ought not now to raise the 
least doubt. In that case it was expressly 
decided, that ** when the word snenth is 
used in a statute without the addition of 
calendar, or any other words to show that 
the legislature intended calendar, it is un- 
derstood to mean a lunar month,” 

It will be found that our own authori- 
tics, as far as they extend, support this 
rule of construction. In the case cited 
from Johnson’s Reports, p. 217., the notice 
for the sale of the mortgaged premises is 
stated as bearing date on the 17th day of 
February, 1806, (not mentioning when it 
was inserted in the gazette,) and the Re- 
port informs us that the six months ex- 
pired on the 7th day of August following. 
The sale took place on the 12th of the 
same month. By referring to the facts in 
this case, it will be found that the time 
of insertion in the gazette was more than 
six lunar months; and in the case last 
mentioned, cited from Johnson, computing 
the time from the 17th day of February | 
until the 12th of August, when the sale 
took place, we cannot make out six calen- 
dar months. 

The object of the application to the 
court in this case was, to set aside the 
deed of conveyance under the sale, as be- 
ing irregular and void; but the want of 
regular notice, by insertion in the gazette 
six calendar months, if tenable, so obvious 
on the face of the proceedings, is not even 


“=~9 
taken by the counsel. ‘This is, therefore, 


! . P 
, by the express words of the statute, Is 


'stx months, which must have entered into 
‘the contemplation of the legislature in 
‘enacting this statute; that, in common 
parlance, six months mean a half year, 
‘and that, as the statute was enacted for 
ithe purpose of giving the mortgagor an 
‘opportunity of raising the money, the 
‘most favourable construction should be 
igiven to the statute, to promote his inte- 
| rests, 

But I beg the court to consider, that 
ithe luw, and not common usage, is to guile 
‘usin expounding a statute ; that the most 
natural division of time, is that for which 
|we contend: for one week is seven days, 
and four weeks twenty-eight day s—a lunar 
month. 

But [deny that the statute was enacted 
for the purpose of giving the mortgagol 
an opportunity to raise the money: Ib 
object was, rather, to give the mortgagee 
an opportunity of getting his money by 
the sale of the premises, which had be- 
come forfeited by the breach of the con- 
dition in the mortgage; for, at law, ol 
ithe failure of the condition, the estate ol 
the mortgagee becomes absolute. There 
\is an equity of redemption, only, lelt—i 
‘creature of equity—which, in this case, 


jtuken away by foreclosure. (1 Vol. h. 
L. p. 373. s. 5.) 

If, in this case, that foreclosure has 
been regular, which I have endeayoures 
to prove, the bill of the complainant ought 
to be dismissed with costs. 

Wyman contended, that the common 
acceptation of the term. six months, Juste 
fied his construction of this statute ; that 
the practice in the city of New-York, ut 
der the sixth section of the statute, as fat 
as he had been able to learn, had been ™ 








as strong a case in support of our argu- 





conformity with such construcuon ; that 
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when a bill of exchange or a promissory 
note was made payable in six months, the 
drawer had six calendar months to pay the | 
money; and that, on the principle of| 
analogy, the mortgagor ought to have the | 
longest possible time to raise the money, 
before the equity of redemption was fore- 
closed. 

Maxwell, in reply, admitted that in this 
city, where mortgages were generally 
foreclosed in this court, the practice had | 
been in conformity with the construction 
for which the opposite counsel contend- 
ed; but in the country, where mortgages 
were usually foreclosed under the statute, 
the general practice, as far as the counsel 
had beex able to learn, had been, to give | 
a notice of six lunar months. 

The doctrine, founded on analogy, ad- | 
vanced by the opposite counsel, could not | 
be supported, inasmuch as the rule appli- | 
cable to bills of exchange and promissory | 
notes depended on the law merchant, and 
not on the principles of the common law. 

Where the common law hath clearly 
and explicitly defined a particular term— 
where the English authorities all coincide 
in support of such definition, and where | 
no positive statute of our own state exists | 
by which such definition is controlled, it | 
would be asking too much of this court, | 
argued the counsel, at this day, to give ‘| 
construction to this act which would ope- | 

rate to the subversion of established prin- | 
ciples, and to the destruction of titles— 
many titles in this state, founded on suc hi’ 
principles. But when we subjoin the 
authorities even of our supreme court, | 
and tind them, as far as they go, coinciding | 
with the English authorities, I do think, | 
continued the counsel, that we have f: urly | 
demonstrated the proposition advanced on 
our part. 

Wher reupon his honour the Chancellor, | 
on the day first above mentioned, decide nF 
the case by the following decree : 

** This cause being submitted upon bill | 
and answer, by John W. Wyman, Esq. of’ 
counsel for plaintiff, and Hugh Maxwell, | 
Esq. of counsel for defe ndant, and being, 
considered, it is adjudged and decreed, | 


that, crasmuch as the six mouths mentioned | 


in the act relative to the sale of mortgaged 


premises mean lunar mouths, the bill is dis- | 


missed with costs.”’ 
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SUPREME COURT of the State of New- 


York, holden at the City-Hall of the 
City of New-York, on Friday, the 31st 
day of October, of the term of October, 
1817— 

Before the Honourable 

SMITH THOMPSON, Chief Justice, 


AMBROSE SPENCE R. 
WILLIAM W. VAN NESS, : 
JOSEPH C. YATES, and | ¢ 2™stices. 
JONAS PLATT, 

James Farrier, Clerk. 


(FORGERY—ORDER FOR PAYMENT OF MO- 
NEY—DELIVERY OF GOODS.) 

DANIEL FARRINGTON’S CASE. 

An instrument in writing, direc ‘ting or reque sting 
the payment of a specific sum in the bills of an 
individual, is neither an order for the payinent 
of money, nor delivery of goods, within the sta- 
tute. (1 Vol. R. L. p. 405. s. 1.) 

The prisoner was convicted at the last 
court of Oyer and Terminer, holden at 
Poughkeepsie, im and for the county of 
Dutchess, on the 25th of August, before 
Mr. Justice Van Ne #8, above named, 
James Emott and Peter R. Maison, 
Ksquires, the two last named, being judges 
of the court of common pleas. The indict- 
ment contuned counts for forging, utter- 
ing, and having in possession, with an in- 
tention to utter, an instrument in writing, 
described in some of the counts in the in- 
dictinent as an order for the payment of 
money—in others, as an order for the de- 
livery of goods—in others, as an order or 
check tor the payment of Levi Mi Kean’s 
bills, and in others, for the payment of mo- 
jney, to wit, the payment of M*Kean’s bills, 
with an intent to defraud David B. Lent. 

The instrument set forth in the indict- 
ment was in the following words and 
figures : 

‘* Poughkeepsie, June, 1817. 

‘* Tothe cashier of Levi M‘Kean’s Ex- 

change Office, 

- *& Pay to John Low, or bearer, fifteen 
hundred dollars in N. Myers’ bills, or 
| yours. 

** (Signed) DAVID B. LENT.” 

The judgment in the court below was 
'| suspended, the record of conviction re- 
moved into this court by certiorari, and 
the prisoner was brought up on a habeas 
corpus to receive sentence. 

Mr. Justice Spencer delivered the opi- 
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Gurpon buck, 


The prisoner was convicted at the last 
court of oyer and terminer, in Dutchess 
county, for forging, uttering, and having 
in possession with an intention to utter, a 
certain instrument in writing, described 
in the indictment as an order for the pay- 
ment of money, or for the delivery of 


goods. ‘This instrument purports to be an 


order, or check, payable in N. Myers’ or 
Levi M‘Kean’s bills, and, in the opinion ot 


the court, is neither an order for the pay- 

ment of money, nor the delivery of goods, 

under the statute. 
The prisoner must be discharged. 

Ata COURT of GENERAL SESSIONS 
of the Peace, holden in and for the City 
and County of New-York, at the City- 
Hall of the said City, on .Monday the 6th 
day of October, in the year of our Lord 
one thousand eight hundred and seven- 
teen— 





PRESENT, 


The Honourable 


JACOB RADCLIFF, Mayor, 
ELDAD HOLMES, and ‘ ad . 
JOSEPH W. BRACKETT, § °°" 
Hucu Maxwe xt, District Attorney. 
Joun W. Wyman, Clerk. 
GRAND JURORS. 
Joun H. Tartiman, Foremeon. 
G. S. Mumronrp, Witiram Hower tr, 
Wma. Bayarp, Jr. Davin G. Ginuirs, 
Wma. Deronest, Joun CLENDENING, 
Garrit B. Apeer, R. Currsnorovcn, 
Jonun Atkinson, Jr. Enuunp Sait, 
J.F. Devaptaine, Stepnen Gourp, 
Georce Bucnanan, Thos. C. Butter, 
Tnos. S. CLarxson. 
Joun Crark. 
THOMAS WIGGINS’ CASE. 
(POISON—INCITEMENT TO MURDER.) 
Maxwe.r, Counsel for the prosecution. 
Simons, Counsel for the prisoner. 


In acriminal prosecution against the husband for 


inciting a third person to adininister a certain 
deadly poison to his wife, with intent to murder 
her, it was held, that the wife was a competent 
witness on behalf of the prosecution. 

During the last term, the prisoner was 


indicted for a misdemeanor at common 
law ; for that he, the prisoner, being a 
wicked and evil disposed person, not hav- 
the fear of God before his eyes, on the 
20th day of Angust, 1817, at the city, and 
withm the county of New-York, with 
force and arms, &r.. 


cid procure one 
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ounce of acertain noxious and deadly poi- 
son, commonly called opium, and deliver. 
ed the same to one Mary Brooklin, and 
incited, hired, and persuaded her, the 
said Mary, to administer the said opium to 
Elizabeth Wiggins, the wife of the said 
Thomas Wiggins, with intent her, the 
said Elizabeth Wiggins, to kill, murder. 
and destroy, &c. ; 

Mary Brooklin, on being sworn, testi. 
fied, that on Thursday, the 19th or 20th 
of August last, she went to the house of 
the prisoner as a nurse, at the request of 
the wife, who had, a short time before, 
been confined. On the Saturday follow. 
ing, the prisoner asked her if she could 
keep a secret? and, after some further 
conversation, said that he was going away 
on Sunday morning, when he should leave 
the house a wreck. He offered the wit- 
ness a silk gown, belonging to his wie, if 
she would consent to go with him. 

Being affrighted at his strange manner, 
she consented. The prisoner, after this, 
quarrelled with his wife, and abused her 
very much. He gave the witness a pa- 
per containing the opium, and directed 
her to put it into the tea which the wit- 
ness was preparing for the wife, and to 
give it to her and the children to put 
them asleep. The witness told him she 
would do it, but kept the opium ; and the 
prisoner finding that she had not fullfilled 
her promise, accused her, with many bit- 
ter curses, telling her that if she did not 
administer it as he had directed, he would 
murder her. ‘The witness had spoken to 
ihe wife several times before on the sub- 
ject of his conduct, stating that she, the 
witness, must leave the house, as she was 
afraid of her life. 

In about an hour after this last threat, 
she disclosed the whole matter, from the 
beginning, to the wife, who was astonish 
ed at his villany. 

The opium was produced; and Dr. 
Rosewell Graves, on being sworn, test- 
fied that it was pure .opium ; and - 
eighth part of the quantity would inevita- 
bly produce death. 

Elizabeth Wiggins was here called 4s 
a witness on behalf of the prosecution. 

Her testimony was objected to, on the 
cround that the wife was not a competent 











witness against the husband, except In? 
| case where he had inflicted a personal it" 
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jary upon her; and even then the testi-| 
mony was received from the necessity of 
the case. 

Maxwell contended, that the reason 
was much stronger where the life of the 
wife had been endangered, than when a 
mere personal injury had been inflicted 
onher. In support of his argument, the 
counsel cited Phillipps on Evid. p. 67. 

The court decided that the wife was a 
competent witness. ‘The general rule of 
evidence was, that the wife could not be 
a witness for or against her husband ; but 
in case of a personal injury inflicted on 
her, from the necessity of the case, she 
was a competent witness. The reason of 
the rule applied with much greater force 
in a case where her life had been endan- 
gered by the husband. 

The wife, on being sworn, confirmed 
the testimony of Mary Brooklin in every 
particular stated by that witness, as hav- 
ing come to the knowledge of the wife. 
She also proved his habitual brutality to- 
wards her; and that a short time before 
the disclosure made by Brooklin, he had 
threatened to murder her, the witness. 

The court charged the jury, that, if 
they believed the testimony, it would be 
their duty to find the prisoner guilty. 





He was immediately found guilty ; and 
on the last day of the term, after a most 
impressive address from the court, on the 
enormity of his conduct, he was sentenced 
to the Penitentiary three years, and to 
pay a fine of $500 ; and after his term of 
imprisonment had expired, to give secu- 
rity in the sum of $1,000 himself, and 
two others, in the sum of $500 each, to 
keep the peace for two years, and espe- 
cially towards Elizabeth Wiggins. 

Prisoner. ‘*1 wish to God | had never 
seen the United States of America!” 

aa 

(GRAND LARCENY—BREACH OF TRUST.) 

AUGUSTUS M. STONE’S CASE. 

Maxweii & Garpentier, Counsel for the 

prosecution. 

Price, Counsel for the prisoner. 

Where a hostler, having charge of a horse, is sent 
hy the owner's agent with the horse to a man 
at a distance, who had entered into a negotia- 
tion for the purchase of the horse with the 
agent, and such hostler, having no authority to 


sell the horse or receive the money, nevertheless 
receives a check, draws the money, and con- 
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judge, from all the circumstances in the case, 
whether, at the time the prisoner took such 
horse from the agent, he intended to convert the 
avails thereof to his own use. 

It seems that such fraudulent intent must exist in 
the mind at the time of taking the horse, to 
render such taking felonious; nor will any sub- 
sequent evil intent render the taking felonious. 
The prisoner was indicted for grand 
larceny, in stealing a horse of the value 
of $300, the property of Edward O. Holley. 
It appeared in evidence, that in the lat- 
ter part of August last, Holley left Hudson 
with several horses, among which was the 
one laid in the indictment, and brought 
them to the city of New-York for sale. 
The prisoner had been engaged as a host- 
ler to feed and drive them, and accompa- 
nied the owner from Hudson. 

Holley left the horses in care of Tho- 
mas B. Gates, as an agent, to sell and dis- 
pose of them to the best advantage ; and 
the prisoner still continued his care of the 
horses, while the owner returned to Hud- 
son. It appeared, however, that before 
the owner left New-York a negotiation 
had been entered into for the purchase of 
the horse laid in the indictment, to one 
Jansey, a gentleman residing about six 
miles from the city, and Holley had sent 
the horse by the prisoner to the house of 
Jansey, with word that he might have the 
creature for $350. Holley, however, had 
expressly directed the prisoner not to de- 
liver the horse or receive the money ; 
and it clearly appeared, that he never re- 
ceived any authority of that nature from 
the owner. 

After the return of Holley to Hudson, 
the negotiation for the purchase of the 
horse by Jansey still continued between 
his agents and Gates ; and on the day laid 
in the indictment, Herman Thorn, a son- 
in-law of Jansey, came to Gates to nego- 





tiate concerning the horse, and the pri- 
soner was present. Thorn said that he 
thought $270 was sufficient, but did not 
think the excess which Gates offered to 
sell the horse for (being $5) would be any 
object with Jansey, and proposed that the 
prisoner should take the horse to Jansey’s 
house. 

Gates concluded to send the horse, but 
told the prisoner not to receive the mo- 
ney, and desired Thorn, if Jansey should 
take the horse, that he should send in the 








verts it to his own use, if was left to the jury to 
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not appear, however, that this request 
was imparted to Jansey. 

The prisoner rode another horse from 
the stable of Gates, in Whitehall-street, 
and led that laid in the indictment; and 
seeing Nathaniel Jenks, with whom he 
was acquainted, in the Bowery, told him 
that he was going to sell the horse to 
Jansey, and expected to make a large 
sum of money. 

He told Jenks that he came from Bos- 
ton, with five horses, and was in partner- 


ship with Holley; and wanted Jenks to, 


purchase them. After his return to the 
city from Jansey’s, he showed this wit- 
ness the property arising from the avails 
of the horse, consisting of a gold watch 
and a considerable sum in money. 

The prisoner took the horse to Jansey, 
who gave him a check on one of the: 
banks in this city for $270; and the pri-| 
soner, in his own name, executed a bill | 
of sale containing a warranty of the horse. 

Having the check, the prisoner pur-| 
chased a new suit of clothes, amounting to | 
40 or $50, and laid out the whole resi- 


due, except $69, for other articles. | 


When he returned to Gates in the morn-| 
ing, the prisoner told him that Jansey had 
taken the horse, and that Gates must give 
a bill of sale with a warranty to Jansey, | 
who was to send in his coachman with the | 
money. 

The examination taken in the police, 
admitted the sale of the horse to Jansey, 
as he, the prisoner, was authorized by 
Gates, and the conversion of the avails as 
above stated. 

After the evidence on behalf of the 
prosecution had closed, Price contended 
to the court, that the prisoner ought not 
to be put on his defence, inasinuch as no 
trespass was committed by the prisoner 
in obtaining possession of the horse, and 
there was no testimony io show, that 


when the prisoner took the horse to car- |! 


ry to Jansey, he harboured a felonious 
intention. The counsel cited M-Nally’s 
Evidence, p. 404. and 407. 

Gardenier, contra. 

The court said that the jury were to 
Judge, from all the circumstances in the 
case, whether, at the time the prisoner 
took the horse, he intended to sell him 
and convert the avails to his own use ? 





ed that, from the evidence in the case, it 
appeared that the prisoner had no oy;. 
ginal fraudulent intent. When he took 
the horse to carry to Jansey, it was un. 
jcertain whether he would receive the 
| horse and pay the money; because no 
| Specific contract for the sale of the horse 
existed between Gates and Jansey, 

Had the prisoner made use of any fraud 
or artifice to obtain possession of the 
horse, as by representing to Gates that 
he had found a purchaser, and had then 
sold him, this would have evinced a felo- 
nious intention; but in this case the pos- 
session was obtained by delivery of the 
owner’s agent, without any fraud on the 
part of the prisoner ; and the subsequent 
wrongtul conversion of the avails of the 
horse, was a mere breach of trust, which 
rendered the prisoner amenable to a civil 
action only. 

The counsel urged to the jury, that it 
was highly important to observe those 
distinctions which the policy of the crimi- 
nal law had established ; and that, in this 
‘case, however immoral the act might be, 
it did not amount to a felony. 

Gardenier admitted the law as stated 
by the opposite counsel, and that, if the 
jury should believe that the prisoner had 
not a fraudulent intent at the time he first 
took the horse into possession to carry to 
Jansey, they ought not to find him guilty. 
It was certain that this felonious intent 
commenced at some precise time during 
this transaction; and, in the absence ol 
all proof on that point, it would be far 
‘for the jury to infer, that such intent was 
coeval with the commencement of the 
possession. If this design took place at 
any other time, it was incumbent on the 
prisoner to show it. ' 

But the counsel urged to the jury, from 
ithe facts in this case, that the prisoner 
‘harboured a fraudulent intent from the 
beginning of the transaction, and deter- 
mined to convert the property to his own 
use, 

The defence is but technical ; not found- 
ed on any fair, legal presumption ; but 
proceeds on the ground that the prisoner 
is a villain. ‘Che weight of proot, rare 
fore, lay on his side, and the jury shoul 




















require him to show that his felonious 10 
tent succeeded the possession. 
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(hat this was a question of much nicety ; 
and it became necessary for the jury, in 
this case, to discriminate between traud 
and crime. ‘The difficulty in this, as well 
as in all other cases of this description, 
consisted in affixing the true character to 
the offence. 

The general question is, whether it 
amounts to a felony ? ‘To determine which, 
it is necessary for us to inquire into the 
intention with which the act was commit- 
ted. 

There is a peculiar class of cases in the 
criminal law, where the prisoner, by fraud 
or artifice, obtains possession of a chattel, 
and subsequently converts it to his own 
use. In such cases, force in the original 
taking is not essential to support the pro- 
secution, for fraud supplies the place of 
force ; and it is left with the jury to de- 
termine, from the circumstances, whether 
the prisoner obtained the property with 
an intention to convert it to his own use, 
and defraud the owner. In this case, nei- 
ther force nor artifice were employed to 
obtain the possession—it was lawful: but 
the prisoner subsequently converted the 
avails of the property to his own use. 

The principal question for the deter- 
mination of the jury is, whether, at the 
time the prisoner took the horse to ride 
to Jansey’s house, he took him with an 
intention of selling him and converting 
the avails to his own use? Should the 
jury believe that such was his intention, 
it would be their duty to find him guilty. 
But if, on the other hand, the jury should 
believe that the intent to sell this horse 
commenced at a time subsequent to his 
acquiring the possession, he would be en- 
titled to an acquittal. 

On the part of the prisoner, it is con- 
tended, that, having acquired possession 
by the delivery of the owner’s agent, the 
prisoner, in his wrongful disposition of 
the property, was guilty of a breach of 
trust only. It must be obvious, that a 
man’s intention can be judged only by cir- 
cumstances, and from them the jury is 
to form the conclusion of guilt or inno- 
cence. 

His honour, after recurring to the pro- 
minent circumstances in the case, left the 
cause to the jury. 

The jury found the prisoner not guil- 
ty. 
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The following heading and list of names of jurors, 
§c. for July Term last, was accidentally émitied 
an us proper place, at the commencement of the 
case of Elizabeth Steers, pp. 111., viz.: 


AT a COURT of GENERAL SESSIONS 
of the Peace, holden in and for the City 
and County of New-York, at the City- 
Hall of the said City, on Monday the 
7th day of July, in the year of our Lord 
one thousand eight hundred and seven- 
teen— 

PRESENT, 
The Honourable 
JACOB RADCLIFF, Mayor, 
ARTHUR BURTIS, and 
GEO. BUCKMASTER, 
JOSIAH HEDDEN, Special Justice, 


Hucn Maxwe wt, District Attoraey, 
Rosert Macomps, Clerk. 


GRAND JURORS. 


Rozsert M‘Dermut, Foreman. 
Rosert Waite, J.P. Van Horne, 
Danie D. Suitu, James Cummines, 
Samvuet Rossins, Georce Minxvse, 
Rosert Center, Cares Horron, 
Issac Jones, Joun P. Garniss, 
James Hatt, Tuomas Hewirr, 
Srert Manninc, Samver Buntine, 
Amos Foster, Joun M‘Cuiure. 


SUMMARY FOR SEPTEMBER TERM. 
(GRAND LARCENY.) 

John Brown, and Sylvanus Merritt, were 
indicted, tried, and found guilty of thrs of- 
fence. Sylvanus Merritt, and John Brown, 
were charged on two indictments: the 
one, for stealing, on the 12th of July last, 
six coats, and divers other articles of 
clothing, the property of George Black, 
(2, Chatham-square ;) the other, for steal- 
ing, on the 7th of August, $400 in bank 
bills and specie, a silver watch, and other 
articles, the property of Launcelot Crane. 


Aldermen, 





‘|| It appeared, on the traverse of the first- 


mentioned indictment, that the store of 
Black was broken open in the nfght, the 
goods taken, anda part found in possession 
of Merritt, who lived and kept bar for his 
mother at the Greenwich Hotel, directly 
in view of the State Prison. Brown was 
introduced, on the traverse of this indict- 
ment, as an approver ; and was fully con- 
firmed by the other testimony. 

















On the traverse of the other indictment, 


i 
; 
: 
: 


i  es 
= be Em 


ee ae 
Ot +> ew 


















- 


a ad 

eo oe a oe 
a " 

ee ee 





pn et te 


aS Sa Sen 
See tle ak " 





ed 


ik  ctaeemee tics 


160 


THE NEW-YORK, &c. 





it appeared that the prisoners, in com- 
pany with John Reed, sworn as an ap- 
prover on the trial, during the 7th of 
August, went on board the sloop Leander, 
lying at Burling slip, went into the cabin 
and took a trunk containing the property 
Jaid in the indictment, and, carrying it on 
the wharf, rifled it of its contents, and di- 
vided the spoil. Hays, and some other 
police officers, arrested Brown, and took 
the pocket book out of his possession. 
Merritt was sentenced to the State Prison 
ten years. 

Jacob Johnson, indicted with Patrick 
Wilson, (both mulattoes,) was brought to 
the bar in his state prison dress, having 
recently escaped from that place. He 
pleaded guilty to an indictment for steal- 
ing five dozen silver watches, and a large 
quantity of jewellery, of the value of 
the property of Joseph Clark. 

He was immediately sentenced to the 
State Prison for fourteen years, to com- 
mence from the expiration of the former 
term of his imprisonment. 

On the traverse of the indictment against 
Wilson, it appeared that, on the 29th of 
July last, the store of Clark, at Newburgh, 
was broken open, and the goods stolen and | 
brought to this city, where a part of the 


property was recovered by Hays. Wil- 





b 


(PETIT LARCENY, 

Hugh Bingham, lately escaped from the 
Penitentiary, for this offence, on conyic. 
tion, was sentenced to the same place typ 
years, from the expiration of the term of 
his former imprisonment. 

Josiah Furman, Maria Hillsgrove, Ei. 
ward Wooddor, Thomas Brundage, Georg: 
Low, Morris Navaro, and Catharine la» 
rence, were each convicted of this offence. 
and the two first named, excepting Bing. 
ham, were sentenced to the Penitentiary 
two years each, the three following for 
nine months each, and the next six months, 

— 
SUMMARY. 
RAPE.) 

Henry O'Blenis, for this offence, com- 
mitted on Rachel Riddle, was sentenced 
to the State Prison for life. 

(GRAND LARCENY.) 

John Reed, was indicted, tried, and 
found guilty of this offence, in stealing a 
quantity of jewellery, of the value of $97, 
the property of Eli Burnap. He was sen- 
tenced to the State Prison for seven years. 

Masten Lawrence, for stealing a box of 
shoes of the value of $50, the property of 
Amos Ayres, was convicted of this offence, 
and sentenced to the State Prison three 
years and a day. 





son was acquitted by the jury. 

Samuel Jackson, for the same offence, | 
was convicted and sentenced to the State | 
Prison five years. | 

Edward Mealy, indicted with John’ 
M‘Cready, was tried and convicted of. 
stealing a silver watch, chain and key, and | 
some money, the property of Solomon 
Davis. He was sentenced to the State 
Prison three years and a day. 

Joseph Antonio, and Marcellin Gomez, 
two Spanish blacks, were indicted, tried, 


and convicted of stealing six pieces of | 


Irish linen, the property of Robert Stew- 
art. They were sentenced to the State 
Prison three years and a day each. 





(PETIT LARCENY.) 
Lydia Ann Blake, William Wood, John 
Lennington, Joseph Boney, James Rourke, 
Dennis M‘Cready, Harvey Hutchinson, 





James Welden, James Smith, al. dic. James 
|Van Dyck, William Beerfield, Robert San- 
ford, William Sinith, James Parker, Peter 
Rogers, Henry Williams, William J. Cran- 
|dall, John M‘Kenzie, and Michael Fogerty, 
were each convicted of this offence, and 
sentenced to the Penitentiary: the three 
first for three years each, the next for 
two years, the six following for eighteen 
months each, the next for nine months, 
the three following for six months each, 
|and the others for shorter periods of tume. 








